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IN THE 


United States Court of Appeals 

For the District op Columbia. 

January Term, 1944. 


No. 8691 


SUPERIOR MOTOR CARS, Inc., 
a Body Corporate, Appellant , 

v. 

MARY C. DIDDEN, et al., Appellees . 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

The jurisdiction of the District Court of the United States 
for the District of Columbia is based upon Sections 11-301 
and 11-305, of the 1940 D. C. Code. 
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The jurisdiction of this court is based upon Section 17- 
101 of the 1940 D. C. Code. 

The pleading necessary to show the existence of the ju¬ 
risdiction is: 

1. The complaint (Appellant’s App. 2). 

STATEMENT OF THE CASE. 

This is an appeal from a final order of the District Court 
of the United States for the District of Columbia, dismiss¬ 
ing, on motion of the defendants, a complaint for specific 
performance of an agreement to renew a lease. 

Defendants on July 25, 1942 entered into a written lease 
with plaintiff, by which they leased to plaintiff Lot 835, 
Square 241, in the District of Columbia, and known as 1509- 
11 Fourteenth Street, N. W., for the term of one year be¬ 
ginning February 10, 1942, and ending February 9, 1943. 
(App. 2, 7, 8.) The lease granted the plaintiff options for 
renewals thereof for three further terms of one year each 
provided such options be exercised in writing by January 
9, of each year. (App. 13,14.) The lease further provided 
that the plaintiff should forfeit the right to subsequent op¬ 
tions to renew the lease if it failed to exercise any of them. 
(App. 14.) 

Herbert Glassman, the president of the plaintiff corpora¬ 
tion at the time of entering into the lease (App. 14) and the 
owner of 98 of the 100 shares of its corporate stock, has 
been incarcerated in the Federal Penitentiary at Lewis- 
burg, Pennsylvania, since June, 1942. Lawrence Koenigs- 
berger, general counsel for the plaintiff, was in January 
of 1943 seriously ill, and had been so ill since August 31, 
1942. In January of 1943, there was no one who had knowl¬ 
edge of the requirements of the option to renew the lease 
except Glassman and Koenigsberger and they were unable 
by reason of the circumstances stated, to exercise the op¬ 
tion on plaintiff’s behalf. (App. 3.) 

After the date for exercising the option had elapsed, the 
defendants refused to renew the lease and denied the plain- 
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tiff’s right to a renewal thereof. The plaintiff tendered to 
the defendants all rent due with interest and costs (App. 
3, which was refused by defendants. 

Plaintiff then filed this action for specific performance 
and other relief. The defendants answered the complaint 
and filed a counterclaim, to which the plaintiff replied 
(App. 4, 5, 6,19). The defendants thereafter filed a motion 
for summary judgment, which was denied on January 5, 
1944 (App. 20). At that time the action was on the pre¬ 
trial calendar, having been set on December 30, 1943, for 
pre-trial hearing on January 10, 1944. (Appellant’s App. 
21 .) 

On January 5, 1944 the defendants served on the plain¬ 
tiff a motion to dismiss and a notice of hearing thereon in 
motions court before Justice Goldsborough at 11 o’clock 
a. m. of the same day (App. 22). 

The plaintiff was given no opportunity to answer the 
motion to dismiss, the court that heard the motion had al¬ 
ready prejudged the motion without hearing from the 
plaintiff, the motion did not state the grounds upon which 
it was based, nor was it accompanied by points and authori¬ 
ties. (App. 22.) Under these conditions Justice Golds¬ 
borough granted the motion to dismiss (App. 25). 

This appeal is taken from the order granting that motion. 

RULES OF COURT INVOLVED. 

F. R. C. P. 6 (d) 

“FOR MOTIONS-AFFIDAVITS. A written motion, 
other than one which may be heard ex parte, and no¬ 
tice of the hearing thereof shall be served not later 
than 5 days before the time specified for the hearing, 
unless a different period is fixed by these rules or by 
order of the court. Such an order may for cause 
shown be made on ex parte application. When a mo¬ 
tion is supported by affidavit, the affidavit shall be 
served with the motion; and, except as otherwise pro¬ 
vided in Rule 59 (c), opposing affidavits may be served 
not later than one day before the hearing, unless the 
court permits them to be served at some other time.” 
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F. R. C. P. 7 (b) (1) 

“An application to the court for an order shall be by 
motion which, unless made during a hearing or trial, 
shall be made in writing, shall state with particularity 
the grounds therefor, and shall set forth the relief or 
order sought. The requirement of writing is fulfilled 
if the motion is stated in a written notice of the hear¬ 
ing of the motion.” 

District Court of the United States for the District of Co¬ 
lumbia. Rule 9 (a) (2): 

“Motions made after notice of pre-trial or pending at 
time of pre-trial shall be heard by the pre-trial justice, 
and he may dispense with points and authorities.” 

District Court of the United States for the District of Co¬ 
lumbia. Rule 9 (b) 

“POINTS AND AUTHORITIES: ENTRY OF MO¬ 
TION, ETC.: FAILURE TO FILE OPPOSING 
POINTS AND AUTHORITIES: ORAL HEARINGS. 
With each motion there shall be filed and served a sep¬ 
arate paper stating the specific points of law and au¬ 
thorities to support the motion. Such statement shall 
be additional to a statement of grounds in the motion 
itself, and shall be entered on the docket but shall not 
be a part of the record. The moving party shall enter 
the motion and the fact of filing the statement on a 
card provided by the clerk. A statement of opposing 
points and authorities shall be similarly filed, noted 
and served within five days or such further time as the 
court may grant or the parties agree upon. If not filed 
with the prescribed time the court may treat the motion 
as conceded. If so filed the motion shall be treated as 
submitted unless the justice directs or either party re¬ 
quests an oral hearing, for which ten minutes will be 
allowed each side.” 

District Court of the United States for the District of 
Columbia. Rule 9 (e). 

“ORAL HEARING: NOTICE OF. If an oral hear¬ 
ing is to be had the clerk shall give at least two days 
notice by telephone or otherwise to the offices of attor- 
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neys and the address of record of any party appearing 
in proper person.” 

STATEMENT OF POINTS. 


1. The Court erred in hearing a motion to dismiss that 
should have been heard by the pretrial court. 

2. The Court erred in hearing a motion to dismiss that 
did not state with particularity the grounds upon which 
it was based nor which was accompanied by points and au¬ 
thorities. 

3. The Court erred in hearing a motion to dismiss which 
it had already prejudged. 

4. The Court erred in hearing a motion to dismiss that 
the plaintiff had not been given a proper opportunity to 
answer. 

5. The Court erred in granting the motion to dismiss. 


SU1 


ARY OF ARGUMENT. 


1. The court should not have heard the motion to dismiss, 
because it was a matter properly for the pre-trial court. 

2. The motion was defective because it did not state with 
particularity the grounds upon which it was based, nor was 
it accompanied by points and authorities in support thereof. 
In addition, Judge Goldsborough had indicated during the 
argument on the motion for summary judgment that he 
would grant a motion to dismiss if one were filed, and so 
did not approach the motion to dismiss with an open mind. 

3. The Court, in violation of the Federal Rules of Civil 
Procedure and the District Court rules, did not give the 
plaintiff an opportunity to answer the motion to dismiss. 


4. The complaint stated a claim upon which relief could 
have been granted, as the plaintiff was prevented from ex¬ 
ercising the option to renew its lease by matters beyond 
its control and which would have authorized the court to 
grant equitable relief to avoid a forfeiture. 
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ARGUMENT. 

L 

It is Error for the Motions Court to Hear a Motion that by 
the Rules of the Court Should Be Heard by the Pre- 
Trial Court. 

On December 30, 1943, the Assignment Commissioner of 
the District Court calendared this action for pre-trial hear¬ 
ing on January 10th, 1944. On January 5, the defendants 
filed a motion to dismiss and set it for hearing before the 
Motions Court for 11 o’clock a. m. of that same day. Rule 
9 (a) (2) of the District Court specifically provides that 
“Motions made after notice of pre-trial or pending at time 
of pre-trial shall be heard by the pre-trial justice.” 

Rules of court have the force of law and are binding 
both on the Court and the litigants. Murphy v. Gould, 39 
App. D. C. 303. Notwithstanding this rule and in disregard 
thereof, the Motions Court proceeded to decide the motion 
to dismiss. 

n. 

It is Error to Hear a Motion to Dismiss that Does Not State 
the Grounds Upon Which it is Based With Particularity 
and Which is Not Accompanied by Points and Authori¬ 
ties in Support Thereof. 

F. R. C. P. 7 (b) (1) provides: “an application to the 
court for an order shall be by motion which . . . shall be 
made in writing, shall state with particularity the grounds 
therefore ...” District Court Rule 9 (b) provides: “With 
each motion there shall be filed, and served a separate paper 
stating the specific points of law and authorities to support 
the motion.” 

In this case the motion to dismiss (App. 21) did not state 
with particularity the grounds upon which it was based nor 
was it accompanied by points and authorities in support 
thereof. Since the motion was defective, it should not have 
been heard by the court. 
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In Jackson v. First State Bank, 21 S. D. 484, 486, 113 
N. W. 876, the court said: 

“An application for any order should clearly and 
distinctly state reasons or grounds upon which it is 
based, that the trial court may be advised of the issues 
involved, that the opposing party may be advised of the 
issues he is required to meet, and that the appellate 
court may know that it is not called upon to review 
issues not presented to the trial court.” 

See also Jenkins v. Warren, 25 App. Div. 569, 570, 50 N. Y. 
S. 957. 

in. 

It is Error for a Court to Hear a Motion Which it Has 
Prejudged Prior to Hearing. 

Judge Goldsborough during the hearing on the motion 
for summary judgment stated that he would grant a mo¬ 
tion to dismiss if one were filed. (App. 22, 23.) When the 
motion to dismiss was filed, Judge Goldsborough summarily 
granted it, although the plaintiff had been given no oppor¬ 
tunity to answer the motion. (App. 22, 23.) It is sub¬ 
mitted that it is the duty of a judge to approach a motion 
with an open mind. If the court has developed a bias so 
that only one answer can be given to the motion, then the 
judge is disqualified to act. Whitaker v. McLean, 73 App. 
D. C. 259. 

Webster’s International Dictionary defines bias as a 
“tempermental inclination, propensity or prepossession 
toward an object or view not leaving the mind indifferent.” 

From the Court’s own mouth it must be concluded that 
the court was not unbiased as to the outcome of the motion. 
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IV. 

It is Error to Hear a Motion that a Party Has Not Been 
Given a Reasonable Opportunity to Answer. 

The defendant’s motion to dismiss was exhibited to the 
plaintiff’s counsel on 4:30 P. M. of the day before the mo¬ 
tion was heard. On the following morning the motion was 
delivered to plaintiff’s counsel by mail, and plaintiff was 
required to appear in the motions court that morning at 11 
o’clock a. m. to answer it. The motion to dismiss was 
granted over plaintiff’s objction that it had had no oppor¬ 
tunity to answer it. (App. 22, 23.) 

F. R. C. P. 6 (d) provides: 

“FOR MOTIONS—AFFIDAVITS. A written motion 
other than one which may be heard ex parte, and notice 
of the hearing thereof shall be served not later than 5 
days before the time specified for the hearing, unless a 
different period is fixed by these rules or by order of 
the court. Such an order may for cause shown be 
made on ex parte application. When a motion is sup¬ 
ported by affidavit, the affidavit shall be served with 
the motion; and, except as otherwise provided in Rule 
59 (c), opposing affidavits may be served not later than 
1 day before the hearing, unless the court permits them 
to be served at some other time.” 

District Court Rule 9 (e) provides: 

“ORAL HEARING: NOTICE OF. If an oral hear¬ 
ing is to be had the clerk shall give at least two days 
notice by telephone or otherwise to the offices of attor¬ 
neys and to the address of record of any party appear¬ 
ing in proper person.” 

It will be readily noticed that the rules provide for notice 
of the hearing of a motion and an opportunity to answer. 
This is in accordance with due process of law that “hears 
before it condemns; which proceeds upon inquiry and ren¬ 
ders judgment only after trial.” 

This court in a long line of decisions has held uniformly 
that Rules of Court are binding upon the Court, but the 
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Court in this instance disregarded them. It is true that 
F. R. C. P. 6 (d) provides that “a different period [can be] 
fixed by these rules or by order of court”. 

However, no different time was fixed by the rules or by 
order of the Court. The record is completely devoid of any 
suggestion that a different time was so fixed. Fitzgerald 
v. Fitzgerald, 7 D. C. 240. 

In Smith v. Ross, 21 App. D. C. 348, which involved among 
other things the denial of a motion to dismiss the action, the 
court said, 

“It is unnecessary to consider this point for the reason 
that appellant’s motion was not filed as required by 
the rule of court . . . This motion was in writing, but 
it was not filed in the clerks office, or notice given, as re¬ 
quired by the rule.” (Italics supplied.) 

49 C. J. 764, Sec. 1091, states, “If the statute or court 
rule prescribes the length of notice, the notice must 
he served in accordance therewith and when so fixed 
the court has no power to shorten it.” (Italics sup¬ 
plied.) (Citing cases.) 

Justice requires that every litigant be given an oppor¬ 
tunity to present his claim or defense. To deprive a liti¬ 
gant of a reasonable opportunity to prepare an answer to a 
motion is to deprive the litigant of his day in court. 

V. 

The Court Erred in Granting the Motion to Dismiss. 

The complaint (App. 2) averred, and the motion to dis¬ 
miss admitted that Herbert Glassman the owner of 98 of 
the 100 shares of plaintiff’s corporate stock and Lawrence 
Koenigsberger, the plaintiff’s attorney, were the only per¬ 
sons who at the time for exercising the option, had knowl¬ 
edge of the option to renew contained in the lease between 
plaintiff and defendants. (App. 2). It was further ad¬ 
mitted that, because of their situations, they were unable 
to exercise the option on behalf of the plaintiff and that 
there was no one else with the required knowledge or au¬ 
thority to exercise the option (App. 2), and that, by reason 
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of those facts, the plaintiff was prevented from exercising 
its option to renew the lease (App. 2). Keyes v. U. S., 73 
App. D. C. 273. 

The question then is whether an equity court will grant 
relief from the failure to exercise the option at the time 
set. 

The general rule is that equity >:’ll relieve against a for¬ 
feiture. In cases of forfeiture for non-ptvment of rent the 
equity court will always give relief. Sheets v. Selden, 7 
Wall. 417,19 L. Ed. 166. In the case of forfeitures for fail¬ 
ure to give notice, equity will give relief if the failure is not 
willful or the result of gross negligence. Reed v. St. John, 
2 Daly (N. Y.) 213; Worthington v. Lee, 61 Md. 530. 

But in all events where the tenant has failed to exercise 
its option to renew because of special circumstances, such 
as fraud, accident, or mistake, then equity will grant relief. 
Saks v. B. II. Stemmetz, 54 App. D. C. 38. 

In the instant case, the plaintiff, by reason of special cir¬ 
cumstances beyond its control, was prevented from exer¬ 
cising its option to renew the lease. That time for the exer¬ 
cise of the option to renew was not of the essence, will read¬ 
ily be noted from the fact that although the lease was signed 
on July 25,1942, it was dated back some six months earlier 
to February 10,1942. 

The lease by its terms provided the amount of rent for 
the renewal period so that the amount of compensation for 
exercising the option is determined by the lease. 

Since in the exercise of the option time was not of the 
essence, and since the defendants can be compensated by 
money, equity should grant the plaintiff the relief prayed. 

CONCLUSION. 

It is respectfully submitted that the action of the court 
below should be reversed. 

Arthur L. Wellcher, 

Attorney for Appellant, 

340 Woodward Bldg., 
Washington, D. C. 
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I. 

PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 

DESIGNATED. 

1 Filed July 9, 1943 

In the District Court of the United States for the 
District of Columbia 

Civil Action No. 20401 

Superior Motor Cars, Inc., a body corporate, 1509-11 14th 
St. N. W. Washington, D. C. Plaintiff , 

v. 

Mary C. Dedden, 139 - 12th S. E. Washington, D. C., 

Anna Carry, 1870 Wyoming Ave., N. W., Washington, D. C. 
Minna Carry, 2480 - 16th St., N. W., Washington, D. C., 
Joseph Carry, 3914 Harrison Ave., N. W T ., Washington, 
D. C., 

Antoinette Carry, 1870 Wyoming Ave., N. W., Washing¬ 
ton, D. C., 

Louise Carry Becke, 2915 - 34th St., N. W., Washington, 
D. C., and 

Charles A. Carry, 3415 Lowell Ave., N. W., Washington, 
D. C. Defendants. 

Complaint 

For Specific Performance and Other Relief 

1. This is an action for equitable relief. 

2. On July 25, 1942 the defendants leased to the plaintiff 
by a written lease, the premises in the District of Columbia 
known as Lot No. 835, Square No. 241, as per plat recorded 
in the Office of Surveyer for the District of Columbia, and 
further known as 1509-11 Fourteenth Street, Northwest, 

Washington, D. C., together with the appurtenances, 

2 for the period of one year beginning on the tenth day 
of February, 1942, and ending on the ninth day of 

February, 1943, at a rental of $7,800.00, payable in monthly 
installments of $650.00 each. The lease provided, among 
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other things, for an option of renewal thereof by the plain¬ 
tiff for the further period of one year beginning on Febru¬ 
ary 10th, 1943, and ending on February 9th, 1944, at the 
annual rent of $8,400.00, payable in monthly installments of 
$700.00 each; the option to be exercised by written notice 
by the lessee to the lessors on or before the ninth day of 
January, 1943. Herbert Glassman, the owner of ninety- 
eight shares of a total of one hundred shares of capital 
stock is, and since June, 1942, has been incarcerated in the 
Federal Penitentiary at Lewisburg, Pennsylvania and un¬ 
able to exercise this option on behalf of the plaintiff. Mr. 
Lawrence Koenigsberger, its chief counsel, and the only 
attorney for the plaintiff having knowledge of the provi¬ 
sions of the lease in regard to renewal thereof, was seriously 
ill with heart trouble and unable to exercise the option for 
the plaintiff or to cause it to be exercised on its behalf. 
There was at such time no person with authority who could 
exercise the option for the plaintiff, or who had knowledge 
of the option clause. 

3. The plaintiff intended to exercise its aforesaid option 
to renew the lease but was prevented from doing so by 
reason of the aforesaid facts. The defendants, through 
their attorney, George A. Didden, have refused to renew 
said lease or to recognize the plaintiff’s right to renewal 
now tenders to the defendants rent over-due together with 
interest and costs. 

4. The plaintiff further avers that time was not of the 
essence in respect of the renewal of said lease; that no harm 
would result to the defendants by reason of the renewal of 
this lease as in accordance with the terms of the lease. 

Wherefore, the plaintiff demands 

(1) That the Court order the defendants to allow the ex¬ 
ercise by the plaintiff of its option for renewal of said lease 
for the period of one year beginning February 10th, 
3 1943. 

(2) That the defendants, and each of them, be re¬ 
strained and enjoined, during the pendency of this action 
and permanently from endeavoring in any way, by judicial 
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proceedings or otherwise, from terminating the tenancy of 
the plaintiff in respect of said premises save and except for 
such breaches as may heretofore have occurred or may 
hereafter occur, other than in respect of said renewal notice. 

ARTHUR L. WILLCHER 
SIMON, KOENIGSBERGER & 
YOUNG, 

Attorneys for Plaintiff 
340 Woodward Building 
Washington, D. C. 

4 Filed July 29, 1943 

Answer and Counterclaim 
First Defense 

The Complaint fails to state a claim upon which relief 
may be granted. 

Second Defense 

1. Defendants admit the execution of the Lease referred 
to in paragraph two (2) of said Complaint, and attach a 
copy of the same hereto, which they pray to be read and 
considered a part hereof. Defendants admit that the said 
Herbert Glassman is in the Penitentiary, and that the said 
Lawrence Koenigsberger has been ill, but deny that said 
Corporation w^as thereby prevented from exercising the 
aforesaid option, or that such facts excuse Plaintiff’s fail¬ 
ure to do so. 

2. Defendants deny that Plaintiff made any effort what¬ 
ever to exercise its option aforesaid. Defendants admit 
that they notified.the Plaintiff that they considered said 
Lease to be canceled by reason of Plaintiffs failure to renew 
as required by paragraph twenty-two (22) of said Lease^ 
which provides that the option to renew shall be exer¬ 
cised on or before January 9,1943, and that the option shall 
be exercised by such notice, otherwise the right to the same 
shall cease and be void; and the failure to exercise any op- 
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tion shall cancel this Lease and all further options shall 
be void. Defendants aver that the said Lease specifically 
makes time of the essence. 

Third Defense 

1. Defendants further aver that the Plaintiff is in 
5 default of the terms of said Lease by reason of its 
failure and refusal to pay rent as agreed. The 
Plaintiff has constantly violated its covenant to pay rent 
and now owes rent for the premises from March 10, 1943 
to date, and that under the provisions of paragraph seven¬ 
teen (17) of said Lease the Defendants had the further op¬ 
tion to cancel said Lease for non-payment of rent. 

2. The Defendant, Charles A. Carry, one of the owners 
of said property, and the agent designated in said Lease, 
filed suit in the Municipal Court for the District of Colum¬ 
bia for possession of said premises upon the grounds of de¬ 
fault in payment of rent in which Plaintiff used every dili- 
tory motion and has demanded a jury trial. At the same 
time Plaintiff refuses to pay rent, and has falsely stated 
that the Defendants, by their Attorney, George A. Didden, 
Jr., have refused to accept tender of rent due, as more fully 
appears in the Affidavit of said Attorney hereto annexed. 
Plaintiff then filed this action to enjoin further prosecution 
of said Municipal Court action. 

Counterclaim 

1. Defendants are all adult citizens of the United States 
and residents of the District of Columbia, and Plaintiff is 
a Corporation created, organized and existing under the 
laws of the District of Columbia. 

2. Defendants state that Plaintiff owes the Defendants 
the fair rental value for said premises from March 10,1943 
to date, plus 6% interest as provided in paragraph twenty- 
three (23) of said Lease. 

3. The Plaintiff Corporation went out of business and sub¬ 
let the entire premises in question to the United States by 
Lease dated February 10, 1942 commencing on said date 
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and ending February 9, 1943, at a rental of $1,000.00 per 
month, a copy of which is hereto annexed and prayed to 
be read and considered a part hereof. Said Lease contains 
an option to renew from year to year at the same rent, and 
the United States continues to occupy the premises 
6 and to pay rent to the Plaintiff Corporation. De¬ 
fendants further aver that the assets of the Plaintiff 
Corporation are co-mingled with the personal assets of the 
said Herbert Glassman, who, according to the Complaint, 
owns 98% of the stock of the Plaintiff Corporation, and 
also with similar Corporations owned and controlled by 
him, to the extent that the creditors of said Corporations 
are prevented from following said assets. That Defendants 
do not have an adequate remedy at law by reason of the 
above facts and because the Plaintiff Corporation has in¬ 
voked the equitable jurisdiction of this Court to prevent 
them from doing so. That unless a receiver is appointed 
to take over the assets of the Plaintiff Corporation as well 
as the assets of the said Herbert Glassman and the other 
Corporations owned and operated by him, the Defendants 
will suffer irreparable loss and damage. The Defendants 
state that a mere tender of rent due will not protect them 
against the continuing loss of use of said property and the 
damages which they have and will continue to suffer by 
reason of the difference between the rent under the terms 
of said Lease and the rent which they could have obtained 
from other tenants. 

Wherefore, the Defendants pray: 

1. That the Court deny Plaintiff’s demand for the right 
to exercise the option for renewal of said Lease. 

2. That the Court deny Plaintiff’s demand for an injunc¬ 
tion, pendente lite and permanently, from terminating the 
tenancy of the Plaintiff and prosecution of Defendants’ 
Municipal Court Action for possession. 

3. That the Court cancel said Lease and order the Plain¬ 
tiff to vacate and surrender said premises to the Defen¬ 
dants forthwith. 



7 


4. That the Court appoint a receiver to take over all the 
assets of the Plaintiff Corporation, and all other assets of 
the said Herbert Glassman, including all other Corporations 
owned and operated by him, and that said receiver be em¬ 
powered to manage, operate and control the interests there¬ 
of. 

7 5. That the Court award the Defendants judgment 
for damages for the fair rental value of said prem¬ 
ises from March 10, 1943 to the date Plaintiff surrenders 
the same, together with interest thereon. 

6. And for such other and further relief as the nature of 
the case may require and to the Court may seem just and 
proper. 

GEORGE A. DIDDEN, JR. 

927 15th Street, N. W., 
Washington, D. C. 

Attorney for Defendants 
District 5972 

8 Filed July 20,1943. 

LEASE. 

THIS LEASE, made in duplicate this 25tli day of July, 
1942, by and between Mary C. Didden, Anna Carry, Charles 
A. Carry, Minna Carry, Joseph C. Carry, Antoinette 
Carry, and Louise Carry Becke, all of the City of Wash¬ 
ington, District of Columbia, parties of the first part, here¬ 
inafter called “Lessors”, and Superior Motor Cars, Inc. of 
Washington, District of Columbia, a Corporation organized 
under the laws of District of Columbia, aforesaid, party of 
the second part, hereinafter called “Lessee”; 

WITNESSETH, that for and in consideration of the 
rents, covenants and conditions hereinafter reserved, made 
and contained and on the part of the Lessee to be paid, kept 
and performed, the Lessors have demised and leased, and 
by these presents do demise and lease, unto the Lessee the 
following described real estate situated in the City of Wash¬ 
ington, District of Columbia, on Lot No. 835 in Square No. 
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241, as per plat recorded in the Office of the Surveyor for 
the District of Columbia, known ns 150i*-li 14th Street, 
N. W., Washington, D. C., together with the appurtenances 
thereto belonging. 

TO HAVE AND TO HOLD the above described premises 
unto the Lessee for and during the full term of one year 
(1 year), commencing on the 10th day of February, 1942, 
and ending on the 9th day of February, 1943, upon the fol¬ 
lowing terms and conditions: 

1. The Lessors do covenant that they are seized of said 
premises in fee sinmplc as tenants in common, and that the 
same are free from encumbrance; that the Lessee may 
peaceably and quietly enjoy the use and occupation of said 
premises without hindrance or interruption from any per¬ 
son lawfully claiming under the Lessors, or any of them. 

2. The Lessee shall furnish and pay for all gas, elec¬ 
tricity, light, power, water, heat and maintenance for the 

demised premises, and shall provide and pay for 
9 any separate or sub-meters which may be necessary 
for the proper measurement of the above-mentioned 
utilities used in the demised premises. 

3. Lessee hereby covenant that it will pay the Lessors 
as rent for said term the sum of Seven Thousand and Eight 
Hundred Dollars, ($7,800.00) in lawful money of the United 
States, payable in equal monthly installments of Six Hun¬ 
dred and Fifty Dollars ($650.00) each, in advance and with¬ 
out demand, to the Albert Carry Properties at 1311 G 
Street, N. W., Washington, D. C., or to such person and at 
such place as the Lessors may designate in a written notice 
to the Lessee. 

4. The Lessee shall not sublet or assign this Lease, or any 
portion thereof, without the prior written consent of the 
Lessors, which consent the Lessors agree to give if it is not 
to their damage to do so; nor shall Lessee use or allow the 
use of the demised premises or any portion thereof for any 
unlawful purpose, but shall use the same only as an office 
and storage and for no other purpose. 
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5. The Lessee will make no alterations or additions to the 
premises or place any signs thereon without the prior writ¬ 
ten consent of the Lessors, and any alterations or additions 
when made shall be deemed attached to the freehold and 
become the property of the Lessors, provided, however, 
that the Lessee shall have the right to install on the de¬ 
mised premises such furniture fixtures, machinery and 
equipment as may be necessary to the conduct of Lessee’s 
business and in such case the same shall remain the prop¬ 
erty of the Lessee and may be removed at the expiration of 
the tenancy if such removal can be made without injury 
to the premises. 

6. The Lessee, at its own cost and expense, shall comply 
with every law, ordinance and regulation of the United 
States, the District of Columbia and the local Board of 

Fire Underwriters, which may impose any duty on 
10 the owners or the Lessee with respect to the condi¬ 
tion or use of the demised premises. 

7. Should Lessee fail in business, make an assignment 
for the benefit of creditors, be adjudicated a bankrupt, reor¬ 
ganize under the Bankruptcy Act, have a receiver or trus¬ 
tee appointed for it because of insolvency, or permit or 
suffer a final judgment or decree to be entered against it 
for the payment of money and execution to issue against 
this Lease or any renewal thereof, then in any such event 
the Lessors, at their option, may cancel this Lease and ter¬ 
minate the tenancy and eject any person or persons claim¬ 
ing through the Lessee. 

8. Lessee shall not keep or use gasoline or any other 
hazardous, inflamable or explosive substances in or about 
the premises, or do any other act or thing which might in¬ 
crease the fire insurance premimums on the premises. 

9. Lessee shall pay the Lessors the amount of all real 
estate taxes, either special or general, which may be im¬ 
posed against the demised premises in excess of the pres¬ 
ent taxes of Fourteen Hundred, Seventy-two Dollars and 
Eighteen Cents ($1,472.18) per year, to be paid promptly 
upon exhibition of the receipted bills for the same. 
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10. The Lessee shall pay the Lessors the amount of the 
fire insurance premiums in excess of the present premium of 
Twenty-six Dollars and Eighty-eight Cents ($26.88) per 
year, which excess Lessors may be required to pay for cov¬ 
erage equal to that heretofore carried on the demised prem¬ 
ises. 

11. The Lessee shall keep the demised premises in good 
order and repair, both inside and out, with the exception 
of the roof to be kept in rejjair by the Lessors, and Lessee 
shall particularly keep in repair the electric wiring and fix¬ 
tures, elevator, gas pipes and fixtures, water pipes and 
plumbing, and the boiler and heating plant; and Lessee 

shall keep the adjoining sidewalks, alleys, streets, and 
11 vaults free from snow and ice and all unlawful ob¬ 
structions ; and the Lessors and their dulv authorized 
agents shall have the right to enter any part of said premises 
at all reasonable times for the purpose of inspecting or re¬ 
pairing the same, and for the good order and repair of the 
building of which the demised premises are a part; and at 
the expiration of this Lease or the sooner termination of 
this tenancy the Lessee shall deliver up said premises peace¬ 
ably and without cost to the Lessors, and in as good order 
and repair as they were at the commencement of this ten¬ 
ancy reasonable wear, tear, deterioration and damage by 
fire excepted. 

12. No additional locks shall be placed upon any doors 
of said premises, nor the present locks changed; and Les¬ 
see will not permit any duplicate keys to be made; and 
upon termination of the tenancy the Lessee shall surrender 
all keys to said premises to the Lessors. 

13. The Lessee shall forever save harmless and indem¬ 
nify the Lessors, and each of them, from any and all lia¬ 
bility, penalty, damage and expense for any injury to the 
person or property of the Lessee, its agents, servants, em¬ 
ployees, guests, customers and visitors in and about the 
demised premises, arising from or caused by the condition 
of the demised premises, or of the building of which the 
demised premises are a part, particularly with respect to 
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the plumbing, elevator, electric wiring, leakage or over-flow 
of water or sewage. 

14. Should the United States, the District of Columbia 
or any Public Authority acquire the demised premises by 
exercise of the power of eminent domain, or settlement in 
lieu thereof, the tenancy hereby created shall cease and de¬ 
termine, and in either of said events the Lessee expressly 
agree that it shall not be entitled to damages from the Les¬ 
sors or from the United States, the District of Co- 
12 lumbia or such Public Authority by reason thereof. 

15. In the event the demised premises are partially 
damaged by fire or the elements and that such damage shall 
not require more than sixty (60) days in order to restore 
the premises to a condition substantially equal to that in 
which they were immediately before the damage, then the 
Lessors shall restore said premises with all due diligence at 
their own cost and expense, and the rent shall be apportioned 
accordingly to the ratio which the usable floor space bears 
to the entire floor space in the premises when leased; and 
if said premises are totally destroyed or damaged by fire 
or the elements to such an extent that they cannot be 
substantially restored within sixty (60) days, then the ten¬ 
ancy hereby created shall cease and terminate and the rent 
shall be adjusted to the date of the destruction or damage; 
it is expressly understood and agreed that in no event shall 
the Lessors be liable to restore said premises if the policy 
of insurance carried on the premises is voided by any act 
or omission of the Lessee. 

16. During the last thirty (30) days of the term of this 
Lease the Lessors shall have the right to post “For Rent” 
and/or “For Sale” signs on the leased premises and dur¬ 
ing said period the Lessors and their duly authorized agents 
shall have the right to show the demised premises to pros¬ 
pective tenants or purchasers at reasonable times. 

17. If the Lessee shall fail to pay the rent hereinbefore 
reserved, promptly when due, or shall breach any of the 
covenants, terms or conditions of this Lease, then, in any 
such event, the Lessors, at their option, may cancel this 
Lease and the tenancy hereby created, and recover posses- 
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sion of the demised premises by re-entry or under the laws 
of the District of Columbia for such case made and pro¬ 
vided, and the Lessee shall not be entitled to any 
13 notice to quit. 

18, If the Lessee shall hold over after the expira¬ 
tion of the term of this Lease, or any extension thereof, said 
holding over shall not be deemed to be a renewal or ex- 
tention of this Lease, but shall be deemed a tenancy from 
calendar month to calendar month at a monthly rental equal 
to the rental due for the last month under the terms of this 
Lease; a month to month tenancy arising by holding over 
may be terminated by either party upon thirty (30) days 
written notice to the other, provided, however, that the 
Lessee shall not be entitled to any notice to quit if in default 
of any of the terms, covenants, or conditions of this Lease, 
including the covenant to pay rent in advance. 

19. The covenants, terms and conditions of this Lease 
shall be binding upon, and inure to the benefits of, the Lessors 
as tenants in common, and the Lessee jointly and severally, 
and shall include their respective heirs, executors, adminis¬ 
trators, successors, and assigns. 

20. Any notice under the terms of this Lease shall be 
given if and when mailed enclosed in a registered post paid 
envelope properly addressed to the respective party as 
follows: 

Lessors—Albert Carry Properties 
1311 G Street, N. W. 

Washington, D. C. 

Lessee—Superior Motor Cars, Inch 
2221 14th Street, N. W. 

Washington, D. C. 

And either party may change the address for mailing by 
giving notice to that effect at least ten (10) days previous 
to the date such change is to become effective. 

21. That all of the terms, covenants and conditions of 
this Lease have been fully set forth herein, and no modifica¬ 
tions, additions or alterations hereto shall be binding upon 
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the parties unless expressly stated in writing and signed 
by both the Lessors and the Lessee. 

14 22. The failure of the Lessors, in one or more in¬ 
stances, to insist upon the strict performance of the 

covenants, terms or conditions of this Lease, or failure by 
them to exercise any option shall not be construed or deemed 
as a waiver of such covenant, term, condition or option, but 
the same shall continue in full force and effect, and the re¬ 
ceipt of rent by the Lessors with knowledge of any breach 
shall not be construed or deemed as a waiver of such 
breach. 

23. It is further covenanted and agreed that each and 
every installment of rent accuring under this Lease, which 
shall not be paid when due, shall bear interest at the rate 
of six (6) per cent per annum from the day the same is pay¬ 
able until it shall be paid, and all other sums becoming due 
and payable to the Lessors under the terms herein, includ¬ 
ing money expended by the Lessors on account of any de¬ 
fault by the Lessee, for taxes, water rent, gas, electricity, 
and heat shall in lie manner bear interest from the respec¬ 
tive dates when the same shall be due, at the rate of six 
(6) per cent per annum until paid. 

24. The Lessee shall have the privilege and option of re¬ 
newing this Lease for one (1) year beginning February 10, 
1943, and ending February 9, 1944, at the annual rental of 
Eight Thousand Four Hundred Dollars ($8,400.00), payable 
in equal monthly installments of Seven Hundred Dollars 
($700.00) each, said option to renew shall be exercised by 
written notice by the Lessee to the Lessors on or before 
the 9th day of January 1943; and the further option of re¬ 
newing for one (1) additional year beginning February 10, 
1944 and ending February 9, 1945 at the annual rental of 
Eight Thousand Four Hundred Dollars ($8,400.00), paya- 
able in equal monthly installments of Seven Hundred 
($700.00) each said option to renew shall be exercised by 
written notice by the Lessee to the Lessors on or before 
the 9th day of January 1944; and the option of renewing 

for one (1) additional year beginning February 10, 

15 1945 and ending February 9,1946 at the annual ren- 


tal of Nine Thousand Dollars ($9,000.00) payable 
in equal monthly installments of Seven Hundred and Fifty 
Dollars ($750.00) each, said option to renew shall be exer¬ 
cised by a written notice from the Lessee to the Lessors 
on or before the 9th day of January 1945; each of said 
options shall be exercised by notice as hereinbefore men¬ 
tioned, otherwise the right to the same shall cease and be 
void; and the failure to exercise any option shall cancel 
this Lease and all further options shall be void; and each 
of said options shall be subject to and conditioned upon all 
of the covenants, terms and conditions of this Lease, ex¬ 
cept as the same are expressly modified by the respective 
provisions for renewal hereinabove set forth. 

That Superior Motor Cars Inc. a Corporation of the 
State of District of Columbia, does hereby constitute and 
appoint Herbert Glassman its President, to be its Attorney 
in fact, for it and in its Corporate name and as and for its 
Corporate act and deed, to acknowledge this Lease before 
anv person having authority to take such acknowledgment. 

IN TESTIMONY WHEREOF, the Lessors have here¬ 
unto set their hands and seals and the Lessee has caused 
these presents to be signed in its name and its Corporate 
seal to be affixed hereto the day and year first above 
16 written. 

(Signed) 

(Signed) 

(Signed) 

(Signed) 

(Signed) 

( Signed) 

(Signed) 

(Signed) 

ATTEST: 

(Signed) 

ALFRED HARRIS (Corporate Seal) 

Secretary 


MARY C. DIDDEN (Seal) 

ANNA CARRY (Seal) 

CHARLES A. CARRY (Seal) 

MINNA CARRY (Seal) 

JOSEPH C. CARRY (Seal) 

ANTOINETTE CARRY (Seal) 

LOUISE CARRY BECKE (Seal) 

SUPERIOR MOTOR CARS, INC. 
HERBERT GLASSMAN 
Bv President 
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18 July 29, 1943 

LEASE 

Between Superior Motor Cars, Inc., and The United States 

of America 


1. THIS LEASE, made and entered into this 10th day 
of February in the year one thousand nine hundred and 
forty-two, by and between Superior Motor Cars, Inc., whose 
address is 2221 14th Street, Northwest, Washington, D. C., 
for its successors, and assigns, hereinafter called the Les¬ 
sors, and The United States of America hereinafter called 
the Government: 

WITNESSETH: The parties hereto for the considera¬ 
tions'hereinafter mentioned covenant and agree as follows: 

2. The Lessor hereby leases to the Government the fol¬ 
lowing described premises, viz: 

The entire four-story building, together with all appur¬ 
tenances thereunto belonging, known as premises 1509-11 
Fourteenth Street, Northwest, Washington, D. C., situated 
on Lot 835 in Square 241 of the District of Columbia, and 
containing 14,332 net square feet of floor space, .— 
to be used exclusively for the following purposes (see in¬ 
struction No. 3): 

Office quarters—first floor, 

Storage space—second, third and fourth floors. 

3. TO HAVE AND TO HOLD the said premises with 
their appurtenances for the term beginning February 10, 
1942, and ending with February 9, 1943, subject to appro¬ 
priation of funds by Congress to cover rent after June 30, 
1942. 

4. The Government shall not assign this lease in any event, 
and shall not sublet the demised premises except to a desir¬ 
able tenant, and for a similar purpose, and will not permit 
the use of said premises for anyone other than the Gov¬ 
ernment, such sublessee, and the agents and servants 

19 of the Government, or of such sublessee. 
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5. This lease may, at the option of the Government, 
be renewed from year to year at a rental of Twelve Thou¬ 
sand Dollars ($12,000.00) per annum, and otherwise upon 
the terms and conditions herein specified, provided notice 
be given in writing to the Lessor at least thirty days before 
this lease or any renewal thereof would otherwise expire: 
Provided that no renewal thereof shall extend the period 
of occupancy of the premises beyond the 14th dav of Julv, 
1945. 

6. The Lessor shall furnish to the Government, during 
the occupancy of said premises under the terms of this 
lease, as part of the rental consideration, the following: 

The Lessor agrees to comply with all the municipal ordi¬ 
nances, regulations and statutes relating to buildings and 
their equipment in the District of Columbia and to pay all 
taxes, duties or charges levied or to be levied on said prem¬ 
ises during the term of this lease, or any extension thereof, 
except gas, electric current, water charges and fuel. 

The Lessor shall make all repairs to the building and its 
equipment during the term of this lease, or any extension 
thereof, due to faulty construction, structural defects, or 
ordinary wear and tear, except those made necessary by 
the act or negligence of the Government, its agents or em¬ 
ployees, and except such minor repairs or adjustments in¬ 
cident to the occupancy and operation of the building as are 
required by the Government. 

The Government shall notify the Lessor of any repairs 
which should be made at the expense of the Lessor, and, if 
such repairs are not made within a period of time which 
the Government considers to be reasonable, the latter will 
be authorized to make such repairs and charge same to the 
Lessor, and, if such charges are not promptly paid, the 
Government shall be authorized to deduct the amount of 
such charges from the amounts due the Lessor as rental 
under the terms of this lease. 

20 7, The Government shall pay the Lessor for the 

premises rent at the following rate: 
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Twelve Thousand Dollars ($12,000.00) per annum, pay¬ 
able in monthly installments of One Thousand Dollars 
($1,000.00). Payment shall be made at the end of each cal¬ 
endar month. 

8. The Government shall have the right, during the exis¬ 
tence of this lease, to make alterations, attach fixtures, and 
erect additions, structures, or signs, in or upon the prem¬ 
ises hereby leased (provided such alterations, additions, 
structures, or signs shall not be detrimental to or incon¬ 
sistent with the rights granted to other tenants on the prop¬ 
erty or in the building in which said premises are located); 
which fixtures, additions, or structures so placed in or upon 
or attached to the said premises shall be and remain the 
property of the Government and may be removed there¬ 
from by the Government prior to the termination of this 
lease, and the Government, if required by the Lessor, shall, 
before the expiration of this lease or renewal thereof, re¬ 
store the premises to the same condition as that existing at 
the time of entering upon the same under this lease, reason¬ 
able and ordinary wear and tear and damages by the ele¬ 
ments or by circumstances, over which the Government has 
no control, excepted: Provided, however, that if the Lessor 
requires such restoration, the Lessor shall give written no¬ 
tice thereof to the Government Fifteen days before the ter¬ 
mination of the lease. 

9. The Lessor shall, unless herein specified to the con¬ 
trary, maintain the said premises in good repair and ten- 
antable condition during the continuance of this lease, ex¬ 
cept in case of damage arising from the act or the negli¬ 
gence of the Government’s agents or employees. For the 
purpose of so maintaining the premises, the Lessor re¬ 
serves the right at reasonable times to enter and inspect 
the premises and to make any necessary repairs hereto. 

10. If the said premises be destroyed by fire or other cas¬ 
ualty this lease shall immediately terminate. In case of 

partial destruction or damage, so as to render the 
21 premises untenantable, either party may terminate 
the lease by giving written notice to the other within 



18 


fifteen days thereafter, and if so terminated no rent shall 
accrue to the Lessor after such partial destruction or dam¬ 
age. 

11. No member of or Delegate to Congress or Resident 
Commissioner shall be admitted to any share or part of this 
lease or to any benefit to arise therefrom. Nothing, how¬ 
ever, herein contained shall be construed to extend to any 
incorporated company, if the lease be for the general benefit 
of such corporation or company. 

In Witness Whereof, the parties hereto have hereunto 
subscribed their names as the day, first above written. 

Superior Motor Cars, Inc., 

(Signed) 

By HAROLD A. SIMMONS 
Vice-Pres. & Trcas. (Title) Lessor. 

In Presence of: 

(Signed) 

ALFRED HARRIS 


Address 

UNITED STATES OF AMERICA, 

Bv . 

Commissioner of Public Building, Public 
Building Administration, Federal Works 

Agency 


Filed July 29, 1942 
Affidavit 

George A. Didden, Jr. being first duly sworn, on oath 
deposes and says that he is the Attorney for all of the De¬ 
fendants herein named and has personal knowledge of the 
facts herein stated; that said Plaintiff Corporation owes 
rent for the premises 1509-11 14th Street, N. W., Washing¬ 
ton, D. C. from March 10,1943; and that said Plaintiff has 
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not, nor has anyone for it tendered said rent, or any part 
thereof, to him or to any of said Defendants. 

GEORGE A. DIDDEN, JR. 

Subscribed and sworn to before me this 29 day of July, 
1943 . 

CHARLES E. STEWART, Clerk 
By E. A. MOOERS. 

Deputy Clerk D. C. 

#**••#*#«* 

23 Filed August 17, 1943 

Reply to Counterclaim 
First Defense 

The counterclaim fails to state a claim upon which relief 
may be granted. 

Second Defense 

The plaintiff admits the averments of the counterclaim 
as to the ages and citizenship of the defendants, and as to 
the District of its incorporation; admits that it is no longer 
in the business of selling automobiles and that it sublet the 
premises referred to in the counterclaim, as therein 
averred; it avers that payment of rent, as provided in the 
lease, will afford to the defendants all the protection to 
which thev are or mav hereafter be entitled, whether under 
legal or equitable principles; and it denies the remaining 
averments of the counterclaim. 

SIMON, KOENIGSBERGER & YOUNG 
ARTHUR L. WILLCHER 
1426 H Street, Northwest, 

Washington, D. C. 

Attorneys for Plaintiff 
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24 Filed August 17,1943 

Demand for Jury Trial on Counterclaim 

The plaintiff demands trial by jury of the issues on the 
counterclaim triable of right by a jury. 

SIMON, KOENIGSBERGER & YOUNG 
ARTHUR L. WILLCHER 
1426 H Street, Northwest, 

Washington, D. C. 

Attorneys for Plaintiff 

25 Filed November 9,1943 

Motion for Summary Judgment 

Comes now the defendants by their attorneys, George A. 
Didden, Jr. and Richard W. Galiher and move the Court to 
grant a summary judgment in their favor in this cause, and 
in support of said motion refers to the points and authori¬ 
ties attached hereto, and prayed to be read as a part hereof. 

GEORGE A. DIDDEN, JR. 
RICHARD W. GALIHER 
Attorneys for Defendants 
637 Woodward Bldg. 
Washington, D. C. 

26 Filed January 5, 1944 

Order Denying Defendant's Motion For Summary 

Judgment 

It is by the Court this 5th day of January, 1944, 

Ordered, that the defendant’s motion for summary judg¬ 
ment be and the same is hereby denied. 

T. ALAN GOLDSBOROUGH 

Justice 


Seen: 

JOSEPH A. SOLEM 
Attorney for Defendants 
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27 Filed February 4,1944 

Assignment Commissioner 
U. S. District Court for the District of Columbia 


Washington, Dec 30 1943 
No. 20401 Jury Action 

l 

Calendar No. 1511 
Superior Motor Cars, Plaintiff , 
vs. 

Didden, Defendant. 

Will be called for pretrial hearing at 1:30 P.M. on Jan 
10 1944 

JOHN H. SULLIVAN, 

ME 4867 Assignment Commissioner. 


28 Filed January 5, 1944 

Motion to Dismiss 

Comes now the defendants by their attorney, Joseph A. 
Solem and moves the Court to dismiss the action of the 
plaintiff because the complaint fails to state a claim against 
the defendants upon which relief can be granted. 

JOSEPH A. SOLEM, 

Attorney for the Defendants, 
Room 1012, 

927 - 15th Street, N. W., 
Washington, D. C. 

#••••##••• 
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n. 

TRANSCRIPT OF PROCEEDINGS. 

30 Wednesday, January 5,1944. 
#****••*•# 

Proceedings. 

Mr. Solem. Your Honor, I am presenting the motion 
and the order prepared pursuant to your instructions yes¬ 
terday after having heard both sides argue the matter. 

Mr. Willeher has raised the point that he has not had 
adequate notice or time under the rules. But I am of the 
opinion that Rule 6-D gives the Court authority to shorten 
the time. 

31 Mr. Willeher: Your Honor, yesterday we argued 
the motion for summary judgment, w’hich your 

Honor denied. You indicated during the discussion of the 
motion that you would grant the motion to dismiss if it 
was filed. 

The Court: I said that the bill of complaint was in my 
judgment demurrable and therefore a motion to dismiss 
it would be sustained. 

Mr. Willeher: I was served last night about four thirty 
with a paper that purported to be a motion to dismiss. I 
was required to be in court here at eleven o’clock. I was 
thereafter served this morning by mail with the same 
motion. 

I would like to make three objections to the motion, as 
follows: 

First, that the motion does not state the grounds upon 
which it relies and is not accompanied by points and au¬ 
thorities. 

Secondly, that I was not given the time which my client 
is entitled to under the rules of the District Court of the 
United States for the District of Columbia and the Federal 
Rules of Civil Procedure. Particular attention is called 
to Rule 9 of the District Court and Rule 6 of the Federal 
Rules of Civil Procedure. 
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My third objection is that your Honor has already indi¬ 
cated what the decision would be, and I think my client is 
entitled to be heard on that motion before the Court 

32 could impartially decide it. You have already in¬ 
dicated yesterday that you would grant the motion. 

The Court: Yes. 

Mr. Willclier: I now state that if such a motion is to 
be filed, it should be heard in a court where the judge has 
not already decided the case before argument. 

The Court: What the Court did was this: The Court 
said that it would deal with the demurrer, but that the mo¬ 
tion was not technically the correct motion as made. 

Mr. Willcher: That is right. 

The Court: And so the Court does not think that it 
prejudged the matter. The Court thinks it decided the 
matter. 

The Court takes the position that all the Court did was 
to straighten out the pleadings. Such a matter is within 
the discretion of the Court. 

Mr. Willcher: What your Honor did—if I am wrong, 
you correct me—was to deny the motion for summary judg¬ 
ment and suggest to counsel that they should file a motion 
to dismiss; that you felt the bill was demurrable and you 
would grant the motion. 

The Court: I dont think that it is necessary for me to 
say anything further except this: What the Court did 
yesterday was to decide that the bill of complaint was de¬ 
murrable, but that the motion for summary judgment was 
not the proper way to raise the question; that it 

33 should be raised by a motion to dismiss; and that, 
if a motion to dismiss was filed, the Court would 

sign an order dismissing the bill of complaint. 

Now the motion has been filed, and the question is, so 
far as this Court is concerned, as to whether or not you 
are entitled to some period before the motion is passed 
upon. 

I think this Rule 6-D solves that question. 
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Mr. Solem: I think Rule 6-D solves it entirely, your 
Honor. 

The Court: It says, “A written motion, other than one 
which may be heard ex parte, and notice of the hearing 
thereof shall be served not later than five days before the 
time specified for the hearing, unless a different period is 
fixed by these rules or by order of the court.’’ 

Mr. Solem: “Or by order of the court.” In other words, 
your Honor has the discretion. 

The Court: The Court thinks it would be a perfectly 
idle gesture to wait five days to do the same thing that 
the Court actually passed on yesterday. 

Mr. Willcher: May I have an exception to your Honor’s 
ruling? 

The Court: Yes. 

Mr. Willcher: There was a counterclaim here. Is this 
dismissing the counterclaim? 

Mr. Solem: That has been filed and will be up for 
34 pretrial. 

Mr. Willcher: If your Honor please, I would like 
the record to indicate the objections that I have raised to 
the proceedings today. 

The Court: You have a reporter here. I assume that 
he has taken them down. 

Mr. Willcher: That is right. 

(Whereupon, at 12:25 o’clock p.m., the proceedings were 
concluded.) 


Certificate. 

I hereby certify that the foregoing five pages are a true 
copy of the transcript of proceedings made by Ralph W. 
Bennett, formerly associated with me, the original of which 
transcript was made for Mr. Arthur L. Willcher. 

LUCIUS V. FRIEDLI, 

Trading as National Shorthand Reporting 
Company . 
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in. 

OTHER PAPERS DESIGNATED. 

35 Filed Jan 5 1944 

Order of Dismissal 

Upon consideration of defendants’ motion to dismiss and 
the pleadings filed herein, counsel for both plaintiff and 
defendants having been heard, it is by the court this 5th 
day of January, 1944. 

Ordered, that plaintiff’s complaint be and is hereby dis¬ 
missed. 

T. ALAN GOLDSBOROUGH 
Justice 

Seen: 


Attorney for Defendants 

Above order shown to and read by Mr. Willcher Atty for 
Plf 4:30 P. M. Jan 4,1944. 

Copy mailed 1/4/44. 

J M SOLEM 


36 Filed Jan 6 1944 

Notice of Appeal 

Notice is hereby given that Superior Motor Cars, Inc., a 
body corporate, plaintiff above named, hereby appeals to 
the United States Court of Appeals for the District of Co¬ 
lumbia from the final order dismissing the plaintiff’s com¬ 
plaint entered in this action on January 5,1944. 

SIMON, KOENIGSBERGER & YOUNG 
ARTHUR L. WILLCHER 
Attorneys for Plaintiff 
340 Woodward Building 
Washington, D. C. 





Memorandum 


January 8 1944 

Cost bond on appeal ($250.00) approved and filed. 

#*#•*#*••• 

37 Filed Jan 15 1944 

Designation of Record on Appeal 

The Clerk of the Court will kindly prepare record on ap¬ 
peal in the above-entitled action, and will include therein 
the following: 

1. Complaint. 

2. Answer and counterclaim with exhibits. 

3. Reply to counterclaim. 

4. Demand for Jury trial on counterclaim. 

5. Motion for summary judgment. 

6. Order denying summary judgment. 

7. Notice of pretrial hearing. 

8. Motion to dismiss. 

9. Transcript of proceedings on hearing of motion to 
dismiss. 

10. Order granting motion to dismiss. 

11. Notice of appeal. 

12. Memorandum: Cost bond on appeal filed. 

13. This designation. 

SIMON, KOENIGSBERGER & YOUNG 
ARTHUR L. WILLCHER 
Attorneys for Plaintiff, 

1426 H Street, N. W. 

Washington, D. C. 










BRIEF FOR APPELLEES 


IN THE, 


United States Coujrt of Appeals 

)oilJM 


District of Columbia. 


January Term, 1944. 


No. 8691 


SUPERIOR MOTOR CARS, INC., a Body Corporate, 

Appellant, 


MARY C. DIDDEN, et al., Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


UNITED STATES 
J. ST OF APPEALS FOHTr; 
>JSTftlUT OK COi-UMSIA 

APR 7 1344 

i • ’ j~ ■. 

r»7. TTP’H. 


Joseph A. Solem, 

George A. Didden, Jr., 
Attorneys for Appellees, 
927 15th Street, N. W., 
Washington, D. C. 


Psxss or Bybox S. Adaxs, Washixotox. D. 0. 







INDEX 


Page 

Statement of the Case . 1 

Argument. 3 

I. The Court Properly Granted the Motion to 

Dismiss. 3 

II. The Other Points Raised by Appellant Will be 
Answered Seriatim as Follows: 

A. This Motion Was Properly Heard by the 

Motions Justice. 6 

B. Adequate Basis for the Motion To Dis¬ 

miss Was Given in the Notice of Said 
Motion.. 7 

C. Full Hearing Was Made Before Judg¬ 

ment Was Passed. 8 

D. Appellant Had Full Opportunity to 

Answer and Oppose Defendants’ Mo¬ 
tion . 8 

Conclusion. 9 

CASE AND RULE CITED. 

% 

dayman and dayman v. Howe Totten, 56 App., D. C. 

115 (54-W. L. R. 71) . 5 

F. R. C. P. 6. 8 













IN THE 


United States Court of Appeals 

District of Columbia. 

January Term, 1944. 


No. 8691. 


'SUPERIOR MOTOR CARS, INC., a Body Corporate, 

Appellant, 

v. 

MAR Y C. DIDDEN, et al., Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


STATEMENT OF THE CASE. 

This cause came up for hearing before the District Court 
of the United States for the District of Columbia on Tues¬ 
day, January 4, 1944 on a motion for summary judgment, 
properly supported by points and authorities and after due 
notice to the plaintiff, appellant herein. After reviewing 
the pleadings and after counsel for both sides had been 
heard, the Motions Justice stated that in his opinion, the 
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original bill of complaint filed herein was plainly demurra¬ 
ble and stated after interrogating counsel for the plaintiff 
in open Court as to whether there were any basis for the 
complaint other than that set out in the bill of complaint, 
and counsel for the plaintiff stated there were none, that in 
his opinion the bill of complaint was plainly demurrable, 
but he felt the proper way to attack the complaint would be 
by a motion to dismiss. He directed attorneys for the ap¬ 
pellees to prepare such a motion to dismiss the bill of com¬ 
plaint and to present it for his signature, and he would sign 
it without further hearing. Accordingly, attorneys for the 
appellees did prepare such motion as set out in page 2 of 
appellant’s brief. This motion to dismiss also contained 
the following Notice to the attorneys for the appellant: 

“To Simon, Koenigsberger & Young, 

Arthur L. Willcher, Esq., 

340 Woodward Building, 

Washington, D. C. 

Please take notice that in accordance with the ruling 
of Associate Justice holding Motions Court the above 
motion together with the Order of Dismissal of plain¬ 
tiff’s action will be presented to Associate Justice of 
the Motions Court for his signature at 11:00 A. M. 
Wednesday, January 5, 1944. 

Joseph A. Solem, 

For the Defendants” 

Copy of the Motion to Dismiss and the Order of Dismis¬ 
sal were shown to and read by Mr. Willcher, attorney for 
the plaintiff on January 4,1944, and Mr. Willcher appeared 
in Motions Court the following morning, January 5, 1944 
to oppose the signing of said Order of Dismissal. 

The objection of plaintiff’s attorney were on the grounds 

(1) that it was not accompanied by points and authorities 

(2) that plaintiff was not given adequate time under the 
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rules and (3) that the Motions Justice had already pre¬ 
judged the motion. As stated in the transcript of proceed¬ 
ings, page 23 of appellant’s brief and appendix, the Mo¬ 
tions Justice disposed of these objections by stating: 

“I don’t think that it is necessary for me to say anything 
further except this: What the Court did yesterday was to 
decide that the bill of complaint was demurrable, but that 
the motion for summary judgment was not the proper way 
to raise the question; that it should be raised by a motion 
to dismiss; and that, if a motion to dismiss was filed, the 
Court would sign an order dismissing the bill of complaint. 

Now the motion has been filed, and the question is, so far 
as this Court is concerned as to whether or not you are 
entitled to some period before the motion is passed upon. 

I think this Rule 6-D solves that question. ’'’ 

In his argument appellant raises the additional point that 
the court erred in dismissing the complaint. 

ARGUMENT. 

I. 

The Court Properly Granted the Motion to Dismiss. 

This appeal grows out of an action in the Muncipal Court 
in the District of Columbia, filed by the appellees for the 
purpose of recovering possession from the appellant of 
the real estate known as premises 1509-1511 14th Street, 
N. W., Washington, D. C. Appellant was holding this prop¬ 
erty under an expired lease. Said lease contained a provi¬ 
sion giving the appellant an option to renew for certain pe¬ 
riods of time, provided notice to exercise such option was 
given by the appellant in writing to the appellee on or be¬ 
fore the 9th day of January, 1943. Appellant failed to give 
such notice of renewing by the date mentioned in the lease; 
namely, January 9,1943, nor has it ever given the required 
notice to exercise such option. Furthermore, appellant 
failed to maintain the monthly payments provided for in 



4 


the lease. Consequently, appellee on May 27,1943 filed the 
suit for possession of the premises. Appellant undertook 
a series of dilatory tactics, such as filing a Motion to Quash 
Service of Summons, which motion was denied by the Land¬ 
lord & Tenant Branch of the Municipal Court; then appel¬ 
lant filed a motion to dismiss and a motion to stay proceed¬ 
ings, which motions were also denied, and also filed a de¬ 
mand for jury trial in the Landlord & Tenant Branch of 
the Municipal Court and filed an answer to appellee’s ac¬ 
tion for possession, setting out as the primary ground for 
defense that the president of the appellant corporation was 
a prisoner in the Federal Penitentiary at Lewisburg, Penn¬ 
sylvania, and was, therefore, unable to comply with the pro¬ 
visions of the lease, calling for the written notice by the 
lessee to the lessors of the renewal of the lease, as called 
for by the option. Appellant further stated, as a matter of 
defense, that chief counsel for the appellant was at the time 
seriously ill, suffering from a heart attack and was unable 
to attend to appellant’s business or to cause its business 
to be attended to by others and that there was at the time 
no person with authority who could exercise the option for 
the defendant or who had knowledge of the option clause. 
Before this matter could be reached for jury trial, appel¬ 
lant then filed in the District Court of the United States 
for the District of Columbia, the Complaint for Specific 
Performance and other relief, Civil Action No. 20,401, 
which by order of the Associate Justice holding Motions 
Court, was ordered dismissed and which action is the basis 
for this appeal. 

It is the opinion of the appellees that this action filed by 
appellant in the District Court as well as this appeal from 
the action from the Motions Justice in dismissing the com¬ 
plaint is all a part of an illegal effort by appellant to re¬ 
main in possession of appellees’ real estate, for which ap¬ 
pellant is paying to appellees a limited amount of monthly 
rental, and appellant is, in turn, collecting from the U. S. 
Government, its sub-lessee, a much larger amount of 
monthly rent. 
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The law on this subject in the District of Columbia was 
well settled in the case of dayman and dayman v. Howe 
Totten, 56 App., D. C. 115 (54-W. L. R. 71) decided by the 
Court of Appeals of the District of Columbia on January 4, 
1926. In that case, the lessors occupied certain premises 
in the District of Columbia under a lease containing the 
privilege of renewal upon the giving of three months writ¬ 
ten notice to claim said privilege. By the terms of the lease 
the said notice should have been given by March 1, 1924 
but lessees failed to give such notice until March 24, 1924. 
The lessors refused to renew and the lessees brought an 
action in the District Court. The District Court dismissed 
the complaint from which action the lessees appealed. As 
stated in that opinion “the sole question in the case there¬ 
fore is whether the lessees’ right to a renewal lapsed be¬ 
cause of their failure to notify the lessor of their election 
on or before March 1,1924.” 

The decision continues as follows: 

“We think the lower court was right in dismissing 
the bill. The three months’ notice required by the lease 
was a condition precedent which the lessees were 
bound to comply with before they could claim the right 
to a renewal. This they failed to give, consequently the 
right was lost to them. It was not claimed that the 
lessor in any manner waived the performance of the 
condition, nor that the delay in giving the notice re¬ 
sulted from any act or omission of the lessor, nor is 
any peculiar equity alleged as an excuse for the delay. 
No consideration of public policy is involved, for the 
parties of the lease were entitled to stipulate, as in 
effect they did, that the time limit for the notice should 
be an essential term of the agreement. 

In Donovan Motor Car Co. v. Niles, 246 Mass., 106, 
it was held that a suit in equity to enforce a provision 
of an opinion for the renewal of a lease of real estate 
can not be maintained where, in order for the option to 
be effectual, the lessee was required to give notice of 
his intention to exercise it three months before the ex¬ 
piration of the term of the lease and such notice was 
not given, nor was its requirement waived by the land¬ 
lord, for “time is of the essence of an option.” 
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See also Bluthenthal v. Atkinson, 93 Ark., 252; Jack- 
son Brewing Co. v. Wagner, 117 La., 875; Emery v. 
Hill, 67 N. H., 330; Dikeman v. Sunday Creek Coal Co., 
184 Ill. 546; Electric Co. v. Gas Co., 83 N. J. L., 531. 

The decree of the lower court is affirmed with costs.” 

In the instant case it is not claimed that “the lessor in any 
manner waived the performance of the condition, nor that 
the delay in giving the notice resulted from any act or 
omission of the lessor, nor is any peculiar equity alleged as 
an excuse for the delay. No consideration of public policy 
is involved, for the parties of the lease were entitled to stip¬ 
ulate, as in effect they did, that the time limit for the notice 
should be an essential term of the agreement.” 

Manifestly then the action of the Motions Justice in dis¬ 
missing appellant’s complaint was in accordance with the 
law, as established in this jurisdiction. 

n. 

The Other Points Raised by Appellant Will be Answered 

Seriatim as Follows: 

A. 

This Motion Was Properly Heard by the Motions Justice. 

The Motion for Summary Judgment, which was argued 
before the Motions Justice on January 4,1944, was filed on 
November 9,1943 (see appellant’s brief and appendix, page 
20). The hearing before the pre-trial Justice was set by 
the Assignment Commissioner for 1:30 P. M. on January 
10,1944. At the time of the hearing on the motion for sum¬ 
mary judgment on January 4, 1944, counsel for appellant 
made no objection to the said motion being heard by the 
Motions Justice nor did counsel for appellant even suggest 
that it should have been heard by the pre-trial Justice. Ap¬ 
pellees contend (1), that the Motion was properly heard by 
the Motions Justice and (2), that even if the Motion should 
have been heard by the pre-trial Justice, appellant waived 
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his right to insist on such hearing before the pre-trial Jus¬ 
tice, by failing to oppose the hearing before the Motions 
Justice, at which time appellant’s attorney was heard fully 
as to arguments in opposition to the motion. 

B. 

Adequate Basis for the Motion To Dismiss Was Given in 
the Notice of Said Motion . 

Reference to page 21 of appellant’s brief reveals that the 
Motion to Dismiss was sought because “the complaint fails 
to state a claim against the defendants upon which relief 
can be granted.” The hearing on the Motion for Summary 
Judgment argued before the Motions Justice on January 4, 
1944 had been seasonably filed and properly served upon the 
appellants herein, together with points and authorities. 
This particular motion went farther than a Motion to Dis¬ 
miss and also sought summary judgment on defendants’ 
counterclaim and plaintiff’s answer thereto. However, after 
argument and after considering the various pleadings, the 
Motions Justice questioned plaintiff at some length as to 
whether there was any basis for relief sought by his com¬ 
plaint other than that set out specifically in the complaint. 
When informed that there were none, he stated that in his 
opinion the complaint was inadequate and was plainly de¬ 
murrable. He stated, however, that in his opinion the at¬ 
tack on the bill of complaint should have been made in the 
form of a Motion to Dismiss rather than by a Motion for 
Summary Judgment, and stated that he was now prepared 
to sign such an Order of Dismissal. Attorney for the de¬ 
fendants asked the Court if such an Order would be signed 
forthwith or whether the usual time for filing a motion 
would be required. The Motions Justice replied that hav¬ 
ing gone thoroughly into the matter and having heard argu¬ 
ment on both sides, he saw no reason for further delay and 
that he was ready to sign the Order at once. Accordingly, 
the Order was prepared that afternoon and copy served on 
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the plaintiff and the Order presented for signature the fol¬ 
lowing morning, January 5, 1944, at which time it was 
signed in the presence of attorneys for both the plaintiff 
and defendants. 


C. 

Full Hearing Was Made Before Judgment Was Passed. 

As indicated in B. above, it was only after consideration 
of all the pleadings, after argument by counsel for both 
attorneys for plaintiff and defendants and after extensive 
interrogating of plaintiff’s attorney by the Motion Justice 
that judgment was passed. To again argue the matter which 
had already been fully covered would have been vain and 
merely a waste of the Court’s time. As it was, plaintiff 
again had the opportunity to be heard the following morn¬ 
ing, January 5, 1944, at which time the motion to dismiss 
was presented to the Motions Justice and was signed by him 
after plaintiff had again orally in open Court expressed his 
objections to the granting of the Motion. 

D. 

Appellant Had Full Opportunity To Answer and Oppose 

Defendants’ Motion. 

As shown on page 20 of appellant’s brief and appendix, 
the motion for summary judgment, together with points and 
authorities, was filed on November 9, 1943 and heard on 
January 4, 1944. It was based on this Motion and argu¬ 
ment by counsel that the Motions Justice ordered the prepa¬ 
ration of the Order of Dismissal to which appellant now 
objects. It is respectfully submitted that F. R. C. P. 6 (d) 
adequately covers this situation which rule reads in part as 
follows: 

“A written motion other than the one which may be 
heard ex parte and notice of the hearing thereof shall 
be served not later than five days before the time speci¬ 
fied for the hearing unless a different period is fixed 
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by these rules or by order of the Court” . . . (Italics 
supplied). 

CONCLUSION. 

From the foregoing it will be seen that the action of the 
Motions Justice in dismissing appellant’s complaint was in 
accordance with established law in the District of Columbia; 
all other objections raised by the appellant are either pro¬ 
cedural or frivolous and in no way resulted in prejudice 
to the rights of appellant.- Rather such action lay entirely 
within the discretion of the Motions Justice and was fully 
authorized by Rule 6-D of the Federal Rules of Civil Pro¬ 
cedure. 

It is respectfully submitted that the action of the lower 
Court should be sustained. 

Joseph A. Solem, 

George A. Didden, Jr., 

Attorneys for Appellees, 

927 15th Street, N. W., 
Washington, D. C. 



